RECORD OF PROCEEDINGS


MINUTES OF A MEETING OF THE BOARD OF DIRECTORS OF

GENESEE WATER AND SANITATION DISTRICT

HELD
Friday, July 7, 2000

at 4:00 p.m., at the District Office

17301 West Colfax Avenue, Suite #220

Golden, Colorado and by telephone conference

ATTENDANCE
A special meeting of the Board of Directors of the Genesee Water and Sanitation District of Jefferson County, Colorado, was continued and held as shown above, and in accordance with the applicable statutes of the State of Colorado, with the following Directors present and acting:

Anne J. Castle


Mary R. Richardson


Stewart McNab, via telephone conferencing


Dean Simmons


Director Williams’ absence was excused.  Also present were Scott Jones, District Manager; John McWilliams, District Superintendent; Debbie Schrimp, Director of Administration; Tim Beaton, District Attorney; Kathanne Lynch, Beth Madden, Homeowners of 1298 Northridge Ct; Richard Mauro, Attorney for the homeowners; Dan Seats, Genesee Foundation President; Frank DeFilippo, John Talbott, and Barbara Actor, District residents.

CALL TO ORDER
Chair Castle called the meeting to order and continued discussion on the agenda item from the June 20, 2000 meeting.

MAY 5, 2000 SEWER MAIN BREAK ON NORTHRIDGE COURT


Chair Castle asked for any additional information that the District had received since the last meeting

Attorney Beaton stated he had transmitted to the insurance company, as previously directed by the Board, copies of the letters the District received from Kathanne Lynch and Beth Madden at the last meeting.  A response from Debbie Dobbs, the senior claim representative from St. Paul Insurance Co., was received in the District office just prior to the Board meeting.  


The insurance company indicates it will continue to investigate the claim.  The new information is that the insurance company has retained counsel to represent the District in this matter, the firm of Taylor and McQuiston.  St. Paul Insurance will hire an appraiser to inspect the damages claimed by Ms. Lynch and Dr. Madden.  The insurance company advised the District not to make voluntary payments towards the claims.  If such payments were made it would be considered a violation of the District’s insurance policy.

 
Chair Castle asked Manager Jones to explain any additional information he had regarding the investigation of the flushing of the sewer lines in the vicinity of the house in question.


Manager Jones stated originally he thought that the flushing of the lines performed in 1998 was probably a result of the call being placed to the District by Ms. Lynch.  Blue Sky Plumbing worked on the homeowners’ lines August 30, 1998 and indicated to the homeowner the problem was in the District’s main.  There was no work order or record on file indicating the homeowners had called in with a problem at that time.  Work orders are kept in the property files.

The District flushed the main on September 9, 1998.  Upon further investigation, the daily station log for the Northridge water booster station showed that the district operators were calibrating the pressure switches.  In order to do that, the operator needs to produce a demand on the discharge side of the water pumping station.  The operators were discharging water from a nearby water hydrant and running it into the manhole close to the 1298  Northridge residence in order to accomplish that demand.  It would appear the flushing was done for reasons other than a request or problem reported by homeowners.


Letters concerning this sewer back up were received from Genesee residents,  Roger Massey, Lester and Anna Larsen, and Gerald Harrison will be attached and made a part of these minutes.  These letters were in response to articles in the Genescene.  

Attorney Mauro stated the letter from St. Paul quoted the  insurance policy language, but there was no mention of negligence.  The letter is attached and made a part of these minutes.  Attorney Beaton said he had made the same statements to the insurance company. He  explained that the insurance company is relying on the first sentence after “bodily injury and property damage liability.”  The insurance policy says that the insurer will pay amounts any protected person [the District] is legally liable or required to pay.  The insurance company bases its legal obligations on a Colorado Court of Appeals case, the Buena Vista Sanitation District case.  In that case, the Court of Appeals was clear that a public entity including a sanitation district is responsible to one of its customers only for negligence.  Even though the insurance policy does not use the word negligence,  the insurance company takes the position, that the District doesn’t have any legal requirement to compensate the homeowners unless the District is negligent.  


The insurance company continues to investigate.  The District has tried all measures available to it to press the insurance company to compensate the homeowners, with no success to date.

Chair Castle stated the District has thoroughly investigated the applicable law and spoken with other municipalities and special districts as well as the Special District Association about this situation.  It is uniformly the consensus that special districts like this one only have liability when there has been negligence.  The Board does not consider that to be the final answer to the question.  Chair Castle went on to state that what the Board is looking at here is whether the District should, in the absence of negligence and in the absence of liability, nevertheless fulfill responsibilities to the district residents by making compensation, recognizing this will invalidate the District’s claim against the insurance company.

Director Richardson stated most of the public comment received by the District pertains to pursuing the District’s coverage, which does not help the present situation.  Director Richardson suggested the next meeting agenda should cover a discussion for corrective action in the future, i.e. changing insurance companies and/or additional coverage.


Further discussion ensued.  


Frank DeFilippo, a member of the Genesee Foundation Board of Directors stated his concern about how the homeowners are being treated.  Through no fault of their own, the homeowners are being bounced back and forth as to who is at fault, should the insurance company pay for it etc., etc.  The homeowners had approximately $30,000 in damages.  Each side could spend as much in litigation.    Do the right thing to correct this at this time and then argue with the insurance company later.  


Dan Seats, President of the Genesee Foundation Board of Directors agreed with Mr. DeFilippo.  He stated that the residents pay a fair rate for the services they receive.  Residents have a reasonable right to expect the lines are being maintained in such a way they won’t be subjected to these failures.  Equipment owned by the water district has failed and through no fault of their own, the homeowners have incurred damages that go well beyond the cost of what it takes to repair their home.  To force them into a situation where they have to litigate with a deep pocket insurance company just does not seem appropriate.

Mr. Seats went on to say the residents were indebted to the leg work Kathanne Lynch has done in terms of looking at some of the maintenance procedures of other water district’s in the area.  He questioned whether the District is maintaining the facilities in the same degree as some of the other water districts.  He expressed concern about other such failures as this, as the system continues to age.  Mr. Seats suggested the District maintain a reserve fund for the maintenance and replacement of capital assets, if it were not being done currently.

Ms. Actor expressed her sympathy with the homeowners for the financial hardship they were enduring. Ms. Actor stated it bothered her greatly that the District’s Board is looking at not setting a precedent.  She requested assurances from the Board that they would be checking on other insurance companies and other ways this could be handled in the future in a more expedient manner.

John Talbott stated he had been approached by other Genesee residents.  He stated he felt the Board was in a difficult position.  There is a need to take care of existing facilities as well as the money each resident pays into the District through water and sewer fees and property taxes.  It is not an easy situation to determine whether or not the District should pay up front for this or investigate all possibilities and arrive at a solution with the insurance company.  Mr. Talbott felt under the circumstances, the District should obtain an appropriate appraisal from an independent party for the damages claimed.  Mr. Talbott expressed concern that the District would be setting a precedent.


Dan Seats stated he felt it was wrong for these homeowners to be forced to carry the burden of a random event that ultimately is the responsibility of everyone living in the district.  He also stated spreading the costs out across the community seems to be the right answer, given that it could have happened to any one of the residents.


Dr. Madden stated the repairs and reconstruction is already in process, but they do have more than one appraisal and they have selected the lowest bidder.  Documentation can be furnished to support this.


Director McNab asked the homeowners if they had made application to their homeowners insurance for the coverage they do have.  Dr. Madden replied it had not been done yet.  

Chair Castle stated the Board did not know of any no fault insurance that could be obtained in Colorado for sewer backups.  She stated this is not the only situation that has ever arisen like this in Colorado, though it is the only situation that has ever arisen in Genesee.  Other municipal waste water treatment providers and districts have had sewer backups happen.  The Special District Association and the Colorado Municipal League have tried to obtain no fault sewer backup insurance coverage and have been unsuccessful.  There was a bill introduced in the General Assembly this session, Senate Bill 230, that would have required insurance companies to provide no fault sewer back up coverage to these kinds of districts.  That bill was supported by the Colorado Municipal League and the Special District Association, but it was ultimately defeated by the insurance lobbyists.  So the insurance industry is apparently not interested in providing that coverage.  

Ms. Lynch stated she had contacts the Board could pursue to get what one company calls a broad form of sewer backup coverage which pays for damages regardless of fault.  It is an add on to a standard policy.  

Dr. Madden stated Denver Water covers this kind of situation and self insures.    She also stated Denver has a much larger population base.

Ms. Lynch stated other districts she has contacted perform a standard maintenance program on their lines.  She stated each district seems to be responding to these situations in a different manner.

Dr. Madden felt there are three different issues, the Northridge incident, future insurance and sewer maintenance.  Dr. Madden has been told that the standard maintenance procedure includes looking in sewer lines with a camera and that is not being done in Genesee.  

Chair Castle stated that the Board does not agree that maintenance was improperly done or not done according to industry standards.  This is a unique district.  There are very few central water and waste water systems in the mountains like Genesee Water & Sanitation District.  If proper maintenance was not being done, this would not be the only sewer backup that has happened in thirty years.  The District recognizes the system is aging and additional work is required, but Chair Castle does not feel it is accurate to say that the District is not living up to its responsibilities.  It is important that residents of the community know that their sewer system is well maintained and is in excellent shape.

Chair Castle went on to state that the Special District Association is proposing a no fault sewer back up fund for all of its members, of which this District is one, at its annual meeting in September.  The District will be participating in this discussion.

Chair Castle continued that the Board has had three special meetings in six weeks at which this incident received extensive discussion.   The Board is aware of the situation and trying to be as sympathetic as possible while fulfilling the fiduciary duties that it has to all the district residents.  This district includes more than just the Foundation.  It is not just the Foundation’s position that the Board has to consider although it is an important one.  If the Board agrees to pay out money in the absence of negligence, the Board is undermining the District’s  position against its insurance company.  The Board is putting the District in a worse position to collect the money that the District has paid out. It is not just a question of deciding to compensate the homeowners and then pursuing the insurance company, but of worsening the District’s position to obtain coverage. That is the dilemma the Board is in.  Chair Castle stated she was not suggesting the Board had made a decision not to compensate the homeowners.  She wanted everybody to understand all of the factors that have to be considered.

Mr. Seats asked if it was possible for the District to make a no interest loan.  Attorney Beaton replied the District could not loan money to its residents.  The state statutes do not allow a public entity to provide monies to private individuals or corporations.

Dr. Madden replied they have been sympathetic to that and they do realize the District is being put in a difficult position.

Attorney Mauro stated there were equities on both sides.


Mr. DeFilippo asked if pressure had been put on the insurance company.  

Attorney Beaton explained the District has used extraordinary efforts to get the insurance company to pay this claim.  The District has made numerous phone calls to the claims adjuster, her supervisor, and claims managers in San Antonio, Phoenix, and California.  In addition, the District has written numerous letters and had at least two face to face meetings with the insurance company representatives.  Attorney Beaton has sent demand letters to the insurance company’s representatives.  The Colorado insurance commission would most likely say that the language in the policy only requires compensation for negligence and the insurance company needs time to investigate.

Mr. Seats asked under what circumstances the insurance company would pay out.  He asked if inadequate maintenance procedures would constitute negligence or maintenance procedures that fell short of industry norms.

Director Richardson responded.  Investigating other maintenance procedures has been very valuable, but those types of facilities are different.  They are made out of different materials and they are not comparable to the types of materials in the Genesee system.  Director Richardson stated that we should work as a community and it is detrimental to get everyone riled up about things that are not factual. In addition, the staff of the District who run a very top quality system are now being demoralized every day on their job because of misinformation.  That is a subsequent issue that we are dealing with today.

Director Richardson addressed the homeowners and stated it was not the Board’s intent for the homeowner to endure the financial loss.  The Board has been trying to work within the system to the best of their ability.  

John Talbott agreed with Director Richardson that misinformation is detrimental to the community and serves no one.  Mr. Talbott cautioned the Board there is the possibility that not all constituents in the District would be willing to use District funds to cover the damage expenses.

After discussion, upon motion made by Director Richardson, and seconded by Director Simmons, the Genesee Water & Sanitation District Board of Directors moved into executive session for the purpose of obtaining legal advice about District responsibilities and because this matter has the potential for litigation.  The motion passed unanimously with Chair Castle voting aye.

Thereupon, upon motion made by Director Simmons, and seconded by Director Richardson, the Genesee Water & Sanitation District Board of Directors moved to end the Executive Session and return to the regular meeting. The motion passed unanimously with Chair Castle voting aye.

After discussion, upon motion made by Director McNab, and seconded by Director Simmons, the Genesee Water & Sanitation District Board of Directors agreed to pay the homeowners’ damages in an amount not to exceed $30,000.00 after the homeowners recovered their $4,500 coverage from Farmers insurance, contingent on:

A. The homeowners provide the District with copies of the reports they have from insurance adjusters about the damage, reserving to the District the right to engage an independent adjuster if needed, and

B. Prior to making any payments, the District work with the homeowners towards a mutually acceptable settlement agreement which would incorporate language that the District is not admitting to negligence in connection with the claim being made.

The motion passed unanimously with Chair Castle voting aye.

Attorney Mauro asked the Board what was the rationale behind the requirement of making a claim under the homeowners policy.

Chair Castle responded the Board’s concern is the District has agreed to make a payment that it is not obligated to make.  The homeowners insurance is obtained for the purpose of insuring against situations like this.  Homeowners insurance is obligated to pay.  The Board feels like that insurance should be called upon and utilized rather than substituting for that the District’s payment that it is not obligated to make.

Attorney Mauro stated if the homeowners insurance pays the claim, they then have the right of subrogation and they then are in control of the claim and possible litigation.  

Further discussion ensued.

The Board directed Attorney Beaton to draft the settlement agreement and communicate with Attorney Mauro.  

Director McNab suggested responding to the letters from the community.  

Chair Castle agreed and directed Manager Jones to draft an article that describes the situation and the action that has been taken to be printed in the August edition of the Genescene.

OLD BUSINESS
There was no old business.

NEW BUSINESS
Attorney Beaton will be absent from the regular July Board meeting.

ADJOURN
There being no further business and upon motion duly made, 

seconded and unanimously carried, the special meeting was adjourned.

S. Scott Jones, Secretary of the Meeting

Anne J. Castle, President

____________________________

Mary R. Richardson, 1st Vice President

Dean Simmons, Secretary/Treasurer

____________________________

Stewart McNab, Vice President
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